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IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 
STATE OF GEORGIA, Ex. ReI. ) 
RALPH HUDGINS, Georgia Insurance ) 
Commissioner, as Liquidator of the ) 
Estate of SOUTHERN CASUALTY ) 
INSURANCE CO., A Georgia Insurer, ) 
) Civil Action File No. 
Plaintiff, ) 2015CV258501 
) 
~ ) 
) 
RICHARD O'DOM, et a1. ) 
) 
De~ndanb. ) 
) 
) 
RICHARD O'DOM, JOHN ) 
ROBINSON, and WILLARD ) 
PEACOCK ) 
) 
Third-Party Plaintiffs ) 
) 
~ ) 
) 
RALPH T. HUDGENS, in his individual ) 
capacity, DONALD ROOF, in his ) 
individual capacity, EXAMINATION ) 
RESOURCES, LLC, LEO GARRITY ) 
and THOMAS MAYBERRY ) 
) 
Third-Party Defendants ) 
) 
ORDER ON THIRD-PARTY DEFENDANTS RALPH T. HUDGENS, DONALD ROOF 
AND THOMAS MAYBERRY'S MOTION TO DISMISS 
THE THIRD PARTY COMPLAINT 
This matter is before the Court on Ralph T. Hudgens ("Hudgens"), Donald Roof 
("Roof'), and Thomas Mayberry's ("Mayberry") (collectively "Third-Party Defendants") 
Motion to Dismiss the Third Party Complaint brought by Richard O'Dom ("O'Dom"), John 
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Robinson ("Robinson") and Willard Peacock ("Peacock") (collectively "Third-Party Plaintiffs). 
Upon consideration of the pleadings and the briefs submitted, the Court finds as follows: 
Third-Party Plaintiffs O'Dom, Robinson, and Peacock are all former officers and 
directors of Southern Casualty Insurance Company ("SCIC"). On September 29, 2010, SCIC 
was placed under administrative supervision pursuant to an order signed by Georgia's Insurance 
Commissioner. The Commissioner appointed Roof as the Administrator of SCIC. Roof served 
as Administrator ofSCIC until March 20, 2013, when SCIC was declared insolvent and was 
placed into liquidation. The Commissioner was appointed Liquidator of SCIC and he appointed 
Roof as Deputy Liquidator. The Commissioner appointed Mayberry as Assistant Special Deputy 
Receiver of SCIC, which granted him all the powers and responsibilities of the Liquidator. 
The Commissioner, in his capacity as Liquidator, brought suit against the Third-Party 
Plaintiffs for their alleged mismanagement of SCIC. In relevant part, the Second Amended 
Complaint was brought against O'Dom, Robinson, and Peacock, who were former officers 
and/or directors of SCIC, for negligence, negligent misrepresentation, and breach of fiduciary 
duty in their operation and management of SCIC. 
The Third-Party Plaintiffs filed a Third-Party Complaint against the Third-Party 
Defendants. Count 1 of the Third-Party Complaint was brought against Roofby O'Dom, 
Robinson, and Peacock seeking contribution and indemnity but this claim was voluntarily 
dismissed without prejudice on November 30,2015.1 
In the remaining Counts 2 through 5, O'Dom alleges Hudgens and Roof refused to 
approve a proposed capital infusion, effectively forcing SCIC into liquidation and stripping 
O'Dom of his ownership interest in SCIC without just compensation and due process oflaw in 
I This was the only claim raised by Robinson and Peacock. Counts 2-5 were all brought by solely by O'Dom, and 
thus, O'Dom is the only remaining Third Party Plaintiff. 
2 
violation of his rights under the United States and Georgia Constitutions. Count 6 alleges 
Mayberry committed civil conversion because he failed to remit proceeds of a paid insurance 
claim for a lost or stolen laptop computer that belonged to O'Dom. O'Dom claims his laptop 
was lost or stolen sometime in 2013 and SCIC submitted an insurance claim and received 
insurance proceeds for the laptop. O'Dom argues that since Mayberry did not remit the 
insurance proceeds to O'Dom, Mayberry assumed and exercised the right of ownership and 
wrongfully engaged in an act of dominion over O'Dom's property, which he argues constitutes 
civil conversion. 
It is well established that: 
[A] motion to dismiss for failure to state a claim upon which relief may be 
granted should not be sustained unless (1) the allegations of the complaint 
disclose with certainty that the claimant would not be entitled to relief under any 
state of provable facts asserted in support thereof; and (2) the movant establishes 
that the claimant could not possibly introduce evidence within the framework of 
the complaint sufficient to warrant a grant of the relief sought. ... In deciding a 
motion to dismiss, all pleadings are to be construed most favorably to the party 
who filed them, and all doubts regarding such pleadings must be resolved in the 
filing party's favor. 
Scouten v. Amerisave Mortgage Corp., 283 Ga. 72, 73 (2008); see also O.C.G.A. § 9-11- 
12(b)(6). 
Third-Party Defendants argue O'Dom improperly asserts affirmative and direct causes of 
action against Third-Party Defendants that are independent of the Liquidator's case in chief. 
O.e.G.A. § 9-11-14(a) allows a defendant to bring a third-party complaint against "a person not 
a party to the action who is or may be liable to him for all or part of the plaintiffs claim against 
him." "The [third-party] complaint must be predicated on secondary or derivative liability, such 
as indemnity, subrogation or contribution." See Hennessy Cadillac v. Pippin, 197 Ga. App. 448, 
450 (1990). "After a party has been properly impleaded into an action based on a claim for 
secondary liability, OCGA § § 9-11-14 and 9-11-18 permit certain direct claims to be brought 
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against the impleaded party." Satilla Cmty. Servo Bd. v. Satilla Health Servs., Inc., 275 Ga. 805, 
807(2) (2002) (citing Cohen v. McLaughlin, 250 Ga. 661, 662-664 (1983)) (dismissing without 
prejudice third party claims seeking direct liability in the absence of a viable claim for secondary 
liability); McCray v. Fed. National Mortgage Ass 'n, 292 Ga. App. 156, 160(3) (2008) 
(dismissing third party claims for failure to state a claim because they were not predicated on 
secondary or derivative liability). 
In the original action in this case, O'Dom faces claims associated with his alleged 
mismanagement of SCIC which caused it to ultimately become insolvent and cease business 
operations. However, Counts 2 through 6 of the Third Party Complaint assert direct claims 
which are not predicated on secondary or derivative liability. Thus, Third-Party Defendants 
were not properly impleaded, and the direct claims fail as a matter oflaw in the absence of a 
claim for secondary or derivative liability. 
In post-hearing briefing, O'Dom argues his filing of a Notice of Fault pursuant to 
O.C.G.A. § 51-12-33(d) is equivalent to seeking secondary liability. However, this 
apportionment statute expressly states that any finding of fault against a nonparty shall not 
subject that nonparty to liability. O.C.G.A. § 51-12-33(f)(2). The Court finds that 
apportionment of fault is not an assertion of secondary liability sufficient to allow a third party 
complaint under O.C.G.A. § 9-11-14. As such, the Motion to Dismiss Counts 2 through 6 of the 
Third-Party Complaint is GRANTED and Counts 2 through 6 are dismissed without prejudice. 
SO ORDERED, this 29th day of June, 2016. 
~(L_,~ 
The Honorable Melvin K. Westmoreland 
Superior Court of Fulton County - Business Case Division 
Atlanta Judicial Circuit 
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